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CHRISTMAS MAYHEM

In the run up to the festive season we focus on some of the
issues facing employers during this period and identify some
of the considerations and plans you may wish to put in place
to avoid any confusion, misunderstanding and disruption to
your business.

Entitlement to Bank/Public Holidays

This year, Christmas Day falls on a Sunday and Boxing Day
on a Monday, as a result, Tuesday 27" December 2005 has
been designated as the official bank holiday for Christmas
Day. Likewise, New Year’'s Day falls on a Sunday which
means that Monday 2" January is classed as a bank holiday.

Whilst there are no statutory rights to either take bank/public
holidays off, or to receive enhanced payment for bank/public
holidays worked, any right to time off or payment in respect of
the bank holidays will be dependent upon the employee’s
contract of employment.

If your employees have no contractual right to take bank
holidays off as paid annual leave and you wish to open on
Tuesday 27" December and Monday 2™ January, there
should be no problem. However, if employees are
contractually entitled to bank holidays as paid leave you will
need to consider the following:

Check your Contracts of Employment to see if you have a
clause permitting you to require employees to work on
bank holidays at the Company’s discretion.

Seek the employee’'s agreement to work on the bank
holiday in return for a lieu day to be granted at some other
time.

If the employee is not willing to agree to work on the bank
holidays, you may wish to consider increasing the
payment for that day as an incentive to obtaining his or
her agreement.

In addition, one of the frequent issues that arise around this
time is non-attendance after a heavy night celebrating. To
avoid any confusion it is essential that you clearly indicate in
the Absence Notification Procedure the eventualities of non-
attendance on a bank holiday where individuals are scheduled
to work, such as the requirement to produce a medical
certificate, the right to withhold payment where there are
guestions over the genuineness of the illness or where the
illness is self inflicted i.e. over indulgence and the possibility of
disciplinary action.
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Christmas Party Issues

Your employees are no doubt eagerly awaiting the Christmas
party - an opportunity to let their hair down with work
colleagues. But perhaps not all relish the thought of this event.
Employers can now face discrimination claims if they do not
take different religions into account when planning their
Christmas party. Whilst there has been no claim raised at
tribunal, focusing on one Christian festival has the potential to
cause offence. Location, theme, timing and catering should all
be carefully considered, and a choice of non-alcoholic drinks
and vegetarian options should be made available. Knowledge
of the workforce and its requirements are key in order to avoid
causing any offence.

In addition, whilst employers wish their employees to enjoy
themselves during this time, there needs to be some
recognition of what behaviour will be acceptable and what
actions will be inexcusable regardless of the circumstances.

Even though the party is probably held off site and outside
normal working hours, it will be considered to be taking place
during ‘the course of employment.”  This means that
employers may be deemed responsible for the consequences
of inappropriate behaviour inflicted on any employees at the

party.

Following the Christmas period, a common complaint made is
that of harassment — involving individuals who have assumed
that the party spirit gives them licence to behave in sexually
explicit ways. Whilst such behaviour may be tolerated by
some, others may find the behaviour offensive and unwanted
— two of the main ingredients of a sexual harassment claim.

Make sure your New Year doesn’t bring you any unwanted
surprises by ensuring that you give your employees the right
message in terms of their behaviour. Whilst they are out of the
work environment they are still representing the company and
are expected to act in a manner that would not put the
company’s reputation into any disrepute. Employees should
be aware that the disciplinary rules will still apply at the
Christmas party and should be aware of the contgnts relating
to misconduct and harassment.
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‘Loose Lips sink ships’

A recent Court of Appeal decision in the case of Judge v
Crown Leisure Ltd, highlighted some of the dangers of
Christmas Parties when an employee submitted a claim of
unfair constructive dismissal after he had been promised a
salary increase.

The conversation had taken place at a Christmas Party where
Judge was one of three Special Operations Managers working
for Crown Leisure Ltd. During the course of the evening the
Special Operations Director had told Judge that his salary
would be increased to match that of the new manager
(appointed on a higher salary) within two years. The Director
disputed that any such comment had been made, however,
two years later Judge resigned and submitted a claim for
unfair constructive dismissal, arguing that the employer was in
fundamental breach of contract in not honouring the
contractual promise made to him at the Christmas party.

At the first tribunal hearing the panel rejected both Judge’s
and the Directors account of what was said over the course of
the evening. However, the panel did find that there may have
been ‘in the convivial spirit of the evening’ a casual
conversation in which the Director assured Judge that he
would eventually fulfil the commitment to have all managers
on roughly the same level of remuneration. The tribunal,
however, did not believe that, given the environment in which
the conversation took place, there had been a legally binding
contractual commitment on behalf of the Director and
consequently, Judge’s claim was dismissed.

Judge appealed against the decision but the answer from the
Employment Appeal Tribunal was the same.

Still not satisfied Judge took his claim to the Court of Appeal.
He argued that the tribunal had applied the wrong legal test
and that the tribunal hearing had been procedurally irregular.
Once the tribunal had rejected both parties’ accounts of the
Christmas party conversation and made its own factual
findings, it should have given the parties the opportunity to
make representations about the legal impact of those findings.

The Court of Appeal clarified the tribunal's intentions
confirming that the decision had been based on the principle
that there can be no legally binding promise without certainty
of the facts and that the Director's words that pay parity was
likely to be achieved ‘eventually’ or ‘in due course’ were too
vague and uncertain to amount to a contractual promise.

In this instance it was purely the fact that the comments had
been vague rather than the fact that the comments were
made at a Christmas party that had resulted in the decision
being in favour of the employer. Consequently, employers
should not assume that conversations taking place at social
events will not have any legal implications and whilst Crown
Leisure Ltd were not penalised by any award to the Claimant,
the cost alone of taking this case through three hearings over
a period of two years will no doubt be a considerable one.

We hope this doesn’t dampen the spirits too much and all at
EML would like to take this opportunity to wish you well over
the holiday period and a Merry Christmas and Happy New
Year to those taking part in the festivities.

SUNDAY TRADING ON THE INCREASE

The Trade and Industry Secretary, Alan Johnson, has stated
that on the basis that supermarket chains claim that Sunday is
now the busiest trading day that it would be sensible to
consider expanding the trading hours available.

However, retail unions are ready to put up a fight claiming that
there is no compelling research that the millions of shoppers
claimed by the National Consumer Council to want extra
hours are demanding more time to shop on Sundays and
have expressed their concerns that an increase in hours
available for work will put further pressure on retail workers to
work on that day.

Under current legislation larger shops are able to operate for 6
hours on Sunday usually opting for 10am to 4pm. The new
regulations are unlikely to allow unlimited trading hours but to
increase trading hours to 9.00am to 6.00pm, similar to bank
holiday hours.

This increase would require a change in legislation and so is
certainly a long way off introduction, however, Alan Johnson,
has commissioned an analysis of the costs and benefits of the
change which may lead to new legislation being put forward.

For employers this will result in the need to review current
working practices, reconsider any enhanced payments and
ensure that consultation regulations are followed to introduce
any changes to individuals current terms and conditions.

NEW LEGISLATION

From 5" December 2005 the following legislation comes into
effect:

Civil Partnership Act 2004

The Act allows same-sex couples to make a formal legal
commitment to each other by entering into a civil partnership
through a statutory civil registration procedure. This means
that homosexual and lesbian couples who register their
relationship will have similar rights and responsibilities as
married couples including, for example, the right to survivors’
pension benefits. Any employee benefits which businesses
offer to married couples should look to extend these
provisions to same sex couples where they have completed
the civil registration procedure.

Disability Discrimination Act 2005

Parts of the Act come into force on 5" December, specifically
relating to the amendment of the definition of disability so that
mental illness need no longer be clinically well recognized to
be considered a mental impairment and those diagnosed with
cancer, HIV infection or multiple sclerosis will be protected
under the DDA from point of diagnosis and will not depend on




the extent to which the condition has an effect on their ability
to carry out normal day-to-day activities. The remaining
elements will be introduced in December 2006.

“I HAD NO CHOICE”

Frequently, employers are faced with claims of unfair
constructive dismissal when they have, to their knowledge,
had no part in deciding that an employee’s relationship with
them is brought to an end. In addition, with a little knowledge
employees are more inclined to throw claims of constructive
dismissal towards employers when attempting to manage a
potentially serious issue such as performance or misconduct.

In this article we identify some of the key elements which
employers should take into consideration:

When does constructive dismissal occur?

Where an employee terminates employment in response to
their employer’'s treatment, the employee is able to put
forward a claim of constructive dismissal. Although there has
been no expressed dismissal, the treatment suffered may be
sufficiently bad that the employee is entitled to regard him or
her self as having been dismissed.

What evidence does the employee have to give in support
of a claim of constructive dismissal?

In order to successfully claim constructive dismissal, the
employee must establish:

That there was a fundamental breach of contract on
the part of the employer

That the employer’s breach caused the employee to
resign

That the employee did not delay too long before
resigning, thus maintaining the contract and losing
the right to claim constructive dismissal.

The employee must prove that the breach is not a minor one
and that the decision to terminate the employment was in
response to the breach and not for some other reason such
as an offer of employment from elsewhere.

Can discussions which are ‘off the record’ be used in an
employee’s constructive dismissal claim?

On occasions employers may consider offering employees a
pay-off as an alternative to carrying out a performance
monitoring programme, particularly where it is felt that the
individual is unlikely to fulfill the needs of the role.

Unfortunately, employers cannot assume that by saying that
the offer is ‘without prejudice’ will help to keep the claim out of
court.

In the case of BNP Paribas v Mezzotero, the EAT found in
favour of the claimant allowing comments made in a ‘without
prejudice’ setting to be included in the detail of the claim. This
highlights the point that offering a settlement package to
employees as an alternative to following disciplinary or
capability procedures, carries with it the risk that if the
employee refuses to agree and subsequently resigns, he or
she may succeed in a claim for unfair constructive dismissal

What can employers do to avoid constructive dismissal
claims?

Constructive dismissal claims are made on the basis of a
breach of contract by the employer, with the majority of cases
based around a breach of trust and confidence.

Mutual trust and confidence is an implied term and to
constitute a breach the employer does not have to take action
which intentionally breaks any contractual term. A tribunal will
look at the employer’'s conduct as a whole and determine
whether it is such that its effect, judged reasonably and
sensibly, is such that the employee cannot be expected to put
up with it.

With that in mind employers can go some way to avoid this by
offering expressions of trust and confidence in the employee.
For example, where an employee is facing threats or hostility
from fellow employees or member of the public, the employer
should offer support in order to give the employee assurances
that they can be confident of their position within the
Company.

Another useful tool to avoid constructive dismissal claims can
be the implementation of the Company’s grievance procedure.
This will ensure that the employer has fully addressed any
underlying issue which the employee may wish to put forward
and with the use of the modified grievance procedure can
even be achieved following the departure of the employee.

At the very least if an employee resigns during a heated
debate or walks out of the business for no apparent reason,
the employer should make every effort to meet with the
individual to discuss the cause of the actions with a view to
finding a satisfactory resolution for both parties.

INDECENT EXPOSURE A RESULT OF MENTAL ILLNESS

Following convictions of indecent exposure an employee of
Edmund Nuttall Ltd was dismissed and claimed discrimination
on the grounds of disability due to his legitimate mental health
condition.

There are some exclusions under the protection of the
Disability Discrimination Act which refer to tendencies of
physical or sexual abuse of other persons not being treated as



amounting to an impairment for the purposes of the DDA.
However, the dismissal of a disabled employee for a reason
which relates to his or her disability would constitute less
favourable treatment and unless the employer can justify it by
showing that the reason for that treatment was both material
to the circumstances and substantial would be classed as
unfair.

In the case of Edmund Nuttall Ltd v Butterfield, Butterfield was
dismissed after his employer had discovered that he had been
convicted of indecent exposure offences.

During the course of his duties, which involved extensive
travel by car, Butterfield committed two offences of indecent
exposure and an offence of dangerous driving. It transpired
that he had been exposing himself to females over an 18
month period. However, before Butterfield was sentenced, his
solicitors produced medical evidence indicating that he was
suffering from a moderately severe depressive illness at the
time that he committed the offences. He was subsequently
sentenced to a three-year community rehabilitation order and
was banned from driving for two years.

Butterfield informed his line manager that he had been
disqualified from driving and on the advice of his solicitor
made no mention of the offences of indecent exposure. His
employer eventually found out about the offences and decided
that due to his failure to inform them of the extent of his
convictions, they no longer had trust and confidence in him.
As a result a disciplinary was held and Butterfield was
dismissed and his subsequent appeal refused.

This led to Butterfield submitting an Employment Tribunal
Claim of disability discrimination and unfair dismissal.

The Tribunal upheld Butterfield’'s discrimination claim,
concluding that when he committed the offences of indecent
exposure, he was suffering from depression — a mental
impairment that fell within the definition of disability within the
DDA. It also took the view that he had committed offences of
indecent exposure because of his underlying depression.
Therefore, in dismissing him for committing those offences,
the Company had treated him less favourably for a reason
relating to his disability.

In response to Butterfield’s unfair dismissal claim, the Tribunal
found that the Board of Directors had prejudiced the matter by
deciding that he ‘had to go’ before the disciplinary hearing
took place and had not considered whether the employee was
likely to re-offend. In addition the Tribunal also concluded that
Butterfield could not be held culpable of his conduct and felt
that it was understandable given his mental state and had
been acting on legal advice given in good faith. Consequently,
his unfair dismissal compensation was not reduced for
contributory conduct.

Not surprisingly Edmund Nuttall Ltd appealed to the
Employment Appeal Tribunal. The EAT had to consider
whether the claimant was protected by the DDA where his

tendency to exhibitionism resulted from an underlying
depressive illness amounting to a disability within the Act.

The EAT pointed out that a claimant may have both a
legitimate impairment as defined by the DDA but also be
excluded from its protection as a result of the actions being
treated as not amounting to impairments i.e. a tendency to set
fires; a tendency to steal; a tendency to physical or sexual
abuse of other persons; exhibitionism; and, voyeurism.

The panel focused on the question, what was the reason for
less favourable treatment, in this case the dismissal of the
claimant? If the legitimate impairment was the reason, then
the disability discrimination finding would be justified, but if the
reason was one of the above exclusions, the claim should fail.

The EAT concluded that Butterfield’s depressive illness was
not the reason for his less favourable treatment. In making
this finding, the EAT relied on the fact that when the Company
were made aware of Butterfield's depression and thought that
he had simply been disqualified from driving, the Company did
not react and were happy to continue with his employment.
However, once the Company learned that he had been
convicted of offences of indecent exposure it then took the
decision to dismiss. On that basis the EAT argued that the
less favourable treatment was as a result of the excluded
condition of exhibitionism rather than his depressive illness.
Consequently, the EAT overturned the decision of the tribunal
regarding disability discrimination.

When considering the unfair dismissal claim the EAT agreed
with the tribunal’s original finding. However, they believed that
Butterfield had contributed to his dismissal by committing pre-
planned offences of indecent exposure and then concealing
the true position from the employer. As a result the EAT
allowed the appeal in part and remitted the issue of
contributory conduct to a fresh tribunal.

These findings highlight the importance not only of assessing
each case individually but ensuring that employers have all
the facts, before making any decision, particularly joint
decisions at board level. In addition, whilst the outcome of a
disciplinary may seem like an ‘open and shut case’ it is crucial
that Directors and Managers do not attempt to make
judgements until all hearings have been concluded.

If there are other individuals who you feel would benefit
from receiving this, and future, bulletins, please forward
the details to the email address below.

EML’s Monthly Employment Review will continue to update
you on the guidelines and best practices for effective
employee management.

The information and any commentary on the law contained in this
bulletin are provided for information purposes only. Please feel
free to disseminate this bulletin to your colleagues. No
responsibility is assumed for its accuracy or for any
consequences of relying upon it. The information and
commentary does not and is not intended to amount to legal
advice and the writers do not intend that it should be so relied
upon.






