AGE DISCRIMINATION

Following on from our June article, ‘The Clock is ticking...’, the
topic of age discrimination is hotting up as the new draft
regulations were released in July.

The regulations provide insight into the variety of areas which
will be affected by this legislation and highlight some of the
pitfalls which employers must take into consideration now, in
order to avoid claims of discrimination.

Why is age discrimination being addressed?

Age discrimination prevents people of all ages from realising
their full potential in the workplace. This in turn prevents
employers from getting the best performance out of their
business and delivering the best service to their customers.
The Government has indicated that tackling age
discrimination will be good for business, good for individuals
and good for society, but others may be slightly more negative
and see this as yet more ‘red tape’ to contend with.

This final consultation period up to 17" October allows
businesses to express their views regarding the proposed
regulations with a view to full implementation by October
2006.

What are the main points of the new legislation?

The legislation will give individuals new rights not to be
discriminated against because of their age, and will create
new responsibilities for all employers and providers of
vocational training.

The regulations will apply to all workers and to people who
apply for work. They will also cover access to vocational
training. The regulations will prohibit direct and indirect age
discrimination, harassment and victimisation.

Exemptions

In most situations, it will be unlawful to treat people differently
on the grounds of age. However, employers and others with
obligations under the regulations will be able to justify different
treatment on the grounds of age, but only if they can show
that:

It fulfils a legitimate aim; and
The particular circumstances make it appropriate and
necessary.

However, objective justification will not be an easy test to
satisfy. Those with obligations under the legislation will have
to be able to produce good and justifiable supporting evidence
if challenged; statements that an age-based approach was
necessary will not be enough.

On the other hand, employers will not have to objectively
justify age-based decisions they have to make in order to
comply with other legislation or statutory elements — for
example, legislation prohibiting the employment of people
under 18 in a bar open for the sale or consumption of alcohol.

In addition, as in other discrimination legislation the
justification of Genuine Occupational Requirements will
remain and can be applied in the context of recruitment,
promotion, transfer, training and dismissal but not to the terms
of employment. However, the consultation document does
refer to the fact that age will be a GOR in very few cases.

Lets look at some of the day to day elements which will be
affected and should be reviewed now in order to comply with
the regulations:

Recruitment, Selection & Promotion

Under the proposals, decisions on recruitment, selection and
promotion based on age will be unlawful unless objectively
justified. This is, however, subject to a very limited defence of
justification, which will allow for the imposition of an upper age
limit in certain cases of recruitment or promotion, for example:

the need for a reasonable period of employment
before retirement; or
the need to recruit or retain older people.

One area which may cause concern for those organisations
who are targeting certain markets, such as clothing stores
aimed at the young adult catchment area, may not be
prepared to recruit the older worker as their age and the
clothes they wear may not reflect the customer base. In these
circumstances it would be extremely difficult to objectively
justify the failure to recruit an individual into a specific role, for
example, cashier, for the sole reason that the individual does
not reflect the target market.




Employer Liability

Where the action of a particular employee constitutes age
discrimination (or harassment or victimisation), the employer
will be responsible for the actions of that employee, even if the
employer was unaware of the employees actions. The
employee in question will be liable as well. Employers may
have a defence if they took reasonable steps to prevent
discrimination by their employees.

Time limits and Compensation

In line with other discrimination legislation, claimants will be
expected to lodge complaints within three months of the
discriminatory act and there is no upper limit on
compensation, which can include a payment for injury to
feelings (maximum recommended amount is currently £25K).

Employment-related Insurance

Proposals do not cover the provision of goods and services.
This means that insurance is outside the scope of the
Directive and the Regulations. Accordingly, if an individual
takes out holiday insurance, the insurance provider is not
prevented from applying age-related criteria. However,
because the Directive covers employment relationships, an
employer who discriminates in relation to the provision of
employment-related insurance will be guilty of unlawful
discrimination, depending on the circumstances, unless he
can justify it. For example:

Age discrimination could occur where an employer offers free
health insurance to employees, but does not want to give it to
those above a certain age, because the insurer charges
higher premiums for such age groups.

Service-related Pay and Benefits

Many employers require staff to have completed a certain
length of service before a benefit is given or increased. Once
the new age rules are in force, this will often amount to
indirect age discrimination because some age groups are
more likely to have completed the required length of service
than others.

The draft regulations contain a number of specific provisions
dealing with the use of length of service in employment
benefits. If an age related criterion, provision or practice
meets the requirements of the legislation it will be lawful — an
employer will not have to justify it.

Following the comments received from the previous
consultation period the Government took the view that there
was a risk that if employers had to justify such benefits
individually, they might seek to avoid the additional ‘red-tape’
by withdrawing benefits or levelling them down.

The result is that the draft regulations contain a general
provision and specific exemptions on employment benefits, all
of which cover the use of length of service as a criterion for
awarding or increasing benefits in specified circumstances.
These exemptions cover pay and non-pay benefits, such as
annual leave and company cars.

General Provisions

This will cover all instances of use of length of service for all
types of employment benefits. It provides that such use is
lawful if:

Awarding or increasing the benefit is meant to reflect the
higher level of experience of the employee, or to reward
the loyalty of the employee, or to increase or maintain the
motivation of the employee;

The employer has reasonably concluded that there will be
a business benefit resulting from the higher level of
experience of staff or from rewarding staff loyalty or
increasing or maintaining staff motivation; and

The employer applies the length-of-service criterion
similarly to staff in similar situations.

Specific Exemptions

The draft age
exemptions:

Any length-of-service requirement of five years or less will
be exempted and will be able to continue (the ‘five-year-
exemption’). The employer must apply the length-of-
service criterion to staff in similar situations.

Any length-of-service requirement that mirrors a similar

requirement in a statutory benefit will be exempted and
will be able to continue.

regulations also contain two specific

National Minimum Wage Exemption

National Minimum Wage legislation contains age bands for
younger employees. These will continue to be lawful.
However, the exemption will not allow employers to pay
different rates to those in the same national minimum wage
bands who are doing the same job, unless they can justify
this under the test of objective justification. Further, where
employees in the lower age group and employees in the adult
age group are paid at different levels, but both at or above the
adult rate of the national minimum wage, the normal rules on
objective justification will apply and discrimination could be
found if the pay rates differ.

In order to comply with the legislation employers will need to
carry out extensive reviews of their existing pay structures and
where appropriate undertake Job Evaluation exercises to
perhaps re-establish the pay structure in line with a clear age
friendly approach.



Statutory Authority Exemption

The draft regulations provide that anyone who has to
discriminate on the ground of age in order to comply with a
requirement of a statutory provision will have a complete
defence against any claims that result from this.

Occupational Pensions

The Government expects that occupational pension schemes
will continue to operate largely as they do now. This is
because the Government has decided to take advantage of
Article 6 of the Directive, which allows occupational pension
schemes to set ages for admission or entitlement to
retirement benefits.

Unfair Dismissal

Currently, employees are unable to claim unfair dismissal if
they have reached the age of 65 or their employer’'s normal
retirement age (NRA) for their job. Under the draft regulations,
this statutory age limit for claiming unfair dismissal will no
longer apply. However, the one-year qualifying length of
service for claiming unfair dismissal — which the Government
identified as being potentially indirectly discriminatory — will be
maintained.

The rule on unfair dismissal will also be changed so that
retirement at or over the default retirement age of 65 will be a
fair dismissal, provided the retirement is a genuine retirement
and the employer has followed the ‘duty to consider’ an
employees’ request to continue working beyond retirement.
This will be discussed further under the ‘Retirement’ heading.

In addition, the formula for calculating the basic award will
require some adjustment. Currently the calculation is based
on three factors: a multiplier based on the age band in which
the employee falls (similar to redundancy), his or her weekly
pay and length of service. The multiplier based on age bands
will be removed so that the same number of weeks’ pay is
used for calculating the basic award for employees of all ages.
A new multiplier has not yet been decided upon.

Redundancy

The upper age limit on entitlement to statutory redundancy
pay (currently the normal retirement age, or 65 if the employer
does not have an NRA) will be removed. However, the
potentially indirectly discriminatory two-year qualifying length
of service will be maintained.

The statutory redundancy payment scheme uses length of
service for the calculation of redundancy payments and it
uses a cap of 20 years on the length of service that can be
taken into account for the calculation. The Government plans
to retain both of these elements. The changes to note are the
removal of the multiplier based on age bands (half a week for

younger employees to one and a half week for older ones).
The Government previously proposed that the new multiplier
should be one week for employees of all ages, but this met
with a mixed response, with opponents expressing concern
that it would result in lower payments to older employees. The
new level of multiplier has yet to be determined.

The tapering down rule will also be removed and years of
service under the age of 18 will no longer be discounted.

Some employers may have contractual redundancy policies
that provide payments in excess of the state redundancy
scheme. These will need to be reviewed and adapted to
accommodate the new approach to redundancy processes if
they are to avoid discrimination.

Retirement

A heavy sigh was heard when earlier this year the
government backed down on removing the default retirement
age and consequently, the draft regulations confirm that the
Government is proposing to have a default retirement age of
65. This is not a mandatory retirement age forcing employers
to retire employees at the age of 65. Rather, it provides an
exception to the general rule allowing employers the option to
retire employees at or over 65 where the reason for dismissal
is genuinely retirement. However, the draft regulations have
indicated that a procedure must be put in place which
provides individuals with an opportunity to request to work
beyond 65, this is covered in detail below.

Similarly, where contractual retirement is set below 65 this will
only be lawful if the employer has objectively justified why an
earlier retirement date is appropriate.

Working beyond retirement age:

There will also be a new ‘duty to consider’ procedure for any
compulsory retirement of employees at any age. This will
allow employees to request working beyond a compulsory
retirement age and if an employee does make such a request,
the employer will have to consider it seriously.

The new procedural rules are modelled on the existing right to
request flexible working. Under the procedure the employer
must notify the employee in writing of his or her impending
retrement no more than 12 months and no less than six
months before retirement is due, and of the employee’s right
to make a request to continue working longer. If the employer
fails to notify the employee of these two matters, a tribunal
may award compensation of up to eight weeks’ pay.

Where the employer has not informed the employee of his or
her right to request working longer and of the intended
retirement date in accordance with the above time limits, he
has an ongoing duty to do so until two weeks before
dismissal. If the employer fails to do this, the dismissal will be
automatically unfair.



An employee’s request to stay on beyond retirement must be
made no more than 12 months and no less than six weeks
before retirement is due. Where a request is made and the
employer fails to consider it properly in accordance with the
various stages set out in Schedule 7 to the Regulations, which
include the holding of a meeting with the employee, a
dismissal will be automatically unfair.

Note that the Government will review the default retirement
age in 2011. The details of the review are set out in para 6.4
of the consultation document.

The ‘duty to consider’ procedure can result in a new later
retirement date being set. As the new date approaches, the
procedure will apply again in exactly the same way. It applies
whenever the employer wishes to retire the employee other
than by mutual consent. For each retirement occasion, the
employee may make one formal request.

Employers should start to review potential retirement cases
which will fall after Oct 2006 in order to address the above
procedural issues and avoid claims of discrimination on the
introduction of this legislation.

The introduction of this procedural element will no doubt add
to employers’ workload and raises concerns that the
employees’ expectations of being allowed to work beyond a
compulsory retirement age will be difficult to manager.
Employers must also consider that, in future, they will have to
provide the same insured benefits to any employee at any
age, despite the fact that insurance costs increase
dramatically after 65. But cost alone will not be an acceptable
reason for withdrawing a benefit to older workers under the
proposed regulations.

The release of the draft Regulations have certainly helped in
identifying the specific areas which employers will need to
consider and provides and opportunity to ensure that
employers have policies and procedures developed, agreed
and implemented by the introduction of the legislation next
year.

Reviewing and amending current practices can certainly be
time consuming. If you would like to discuss how EML can
assist in this process please do not hesitate to contact us on
the number below.

In addition, EML can offer a bespoke training session to
support you in raising awareness of this issue to your
managers and directors. If you would like to discuss this
further please contact Karen Howe on 07739 596 431.

CAN HOMEWORKING WORK FOR YOU?

In considering the possible arrangements available under the
Flexible Working banner, some organisations and individuals
may identify homeworking as a possible solution.

One of the results of the recent bombings in London was the
increase in homeworking where individuals avoided the need
for travelling into a central office by working from home during
that period. As the threat of further terrorist action continues,
many central London organisations may consider increasing
the access to homeworking for their employees.

In this article we consider some of the considerations which
need to be made when assessing if this method of working
will be of benefit to both the individual and the business.

If an employee asks if they can work from home, do |
have to consider their request?

In line with the Employment Act 2002 and the Flexible
Working (Procedural Requirements) Regulations, parents with
children under the age of 6 (or under 18 if the child is
disabled) have the right to request flexible working.

Homeworking can certainly be one way to provide flexibility.
However, the right only goes so far as to provide the ability to
ask the question and provide the employer with the obligation
to consider the request and respond as appropriate.

Consequently, as an employer you need only grant
permission for employees to work at home if it is in the best
interests of the business and provides an advantageous
arrangement for both the employee and the employer.

If homeworking is something that you are seriously
considering for a number of employees, then it is well worth
setting up a formal homeworking policy and an employee
homeworker® manual detailing procedures and frequently
asked questions.

| want to allow some of my employees to work from home
- what are the implications?

The first areas to consider are: @an this job be done from
home?©®&hat sort of equipment is going to be needed?Cand
&ill all health and safety, security and insurance
requirements be met?cit is important to remember that, as an
employer, regardless of where the employee is working, you
are still fully responsible for their health, safety and welfare -
even if they are within their own home. So if they trip over a
cable, injure themselves on faulty equipment or get a bad
back from a badly designed workstation - the responsibility
still lies with you as the employer.



This may mean that you will need to carry out a risk
assessment at your employee® home, as all equipment,
whether it belongs to the employee or the employer, must
meet the same standards as that provided for work-based
employees. In particular, IT users must have an adequate
workstation, including chair and display screen. Attention
needs to be paid to adequate safety precautions when
equipment is used for homeworking. Correct installation of
electrical equipment, adequate ventilation, proper fire
precautions and clear emergency exit routes should all be
provided.

Do homeworkers have a different employee status to
those working on site?

No - they are still employees, and have exactly the same
rights and responsibilities as work-based employees.
However, it is sensible to design training sessions or a manual
specifically for homeworkers to clearly highlight issues such
as the procedures for dealing with equipment faults or other
problems.

What about their employment contract?

You will need to issue variations to the employment contract
which should record the proposed change of workplace and
that the proposed rearrangement will take place for a trial
period after which time it will be reviewed. You should also
include clauses that state that all company equipment and
confidential information will be stored securely at home and
that you, as an employer, reserve the right to cancel the
homeworking arrangements if they cease to be an
advantageous arrangement for both the employee and the
employer.

Can | monitor my homeworkers to ensure they are doing
what they are supposed to be doing?

Implementing homeworking arrangements will require an
alternative management style compared to office based
workers, as you will essentially have less control over your
employee’s method of working. Trust will play a very large
part of the process, however, procedures to log work being
carried out and hours worked etc. can provide you, to some
degree, with a record of the activities being achieved.

Some employers want to go further with regards to monitoring
their homeworking employees and indeed, part 3 of the Data
Protection Code of Practice says that workers can be
monitored if the advantage to the business outweighs the
intrusion into worker affairs - it is, therefore, essential that you
carry out some form of impact assessment before embarking
upon any monitoring activity.

Specifically, your workers must be informed if they are being
monitored and you should be aware of monitoring any e-mails
that are clearly personal.

Any information that you do discover should only be used for
the purpose for which the monitoring was carried out and

should be kept totally secure. Do not undertake covert
monitoring except in the rarest circumstance — i.e. where it
could be used for the detection of crime, where it has been
authorised at the highest level of business and where there is
a risk that informing the employee would frustrate the purpose
of the monitoring.

Are homeworkers able to care for dependants and work
simultaneously?

Many employers are unhappy to agree to homeworking
arrangements where there will be clear distractions
throughout the day. Again it is important to clearly discuss the
arrangements and the obligations of the employee.
Depending on the nature of the work required it may not be
possible for the employee to carry out their obligations to the
employer as well as looking after a dependant.

However, the flexibility of homeworking (depending on the
nature of the duties to be delivered) may allow individuals
to work in the evening when other family members are
available to care for any dependants, leaving the employee
free to work in the evening and care for their dependant(s)
during the day.

If you currently operate a homeworking option or are
considering homeworking as an alternative mode of delivery
and would like assistance in producing Homeworking Policies
and Procedures please contact one of our consultants on the
number below who will be happy to assist you.
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FLEXIBLE WORKING

An employment tribunal recently awarded £40,000 to a female
employee after her employer refused her flexible working
request.

In Langton v Herbert Smith Solicitors, Langton claimed direct
sex discrimination, sex victimisation, unfair dismissal and
contraventions of the Part Time Workers Regulations after
coming under increased pressure from her new line manager
to revert to working during the company’s ‘core hours'.

Langton had returned from maternity leave under an
arrangement of flexible hours including homeworking, but later
was told that there was no flexibility for her to continue to
carry out some of her work from home and that her childcare
arrangements where “not the concern of Herbert Smith”.

Having raised a grievance with the Company, Langton was
later selected for redundancy whilst she was pregnant.

Langton was successful in her claims of direct sex
discrimination, sex victimisation, unfair dismissal and
contraventions of the Part-Time Workers Regulations. As well



as the financial award made to Langton, the Employment
Tribunal ordered Herbert Smith to re-engage her as a
Business Analysis/Change Manager - on a job share basis.

This role had not been offered to Langton as an alternative to
redundancy but the Tribunal was "not convinced" by Herbert
Smith® evidence that she could not carry out this role on a
part-time or job-share basis, stating that "in our view she
satisfied the requirements of the role... based on her
experience and knowledge".

Herbert Smith have lodged an appeal against the decision
which is expected to be heard in August.

PREVENTING HARASSMENT

A homosexual employee who, due to his sexual orientation,
had been subjected to inappropriate language and behaviour
by colleagues succeeded with his harassment and
discrimination claims against his employer. The tribunal found
that the employer had failed to take reasonable steps to
prevent the harassment from occurring and by reason of the
employee’s sexual orientation, had failed to investigate it.

In Brooks v Findlay Industries UK Ltd, Brooks did not want to
disclose his sexual orientation at work and told his colleagues
that he had a girlfriend. During a telephone conversation with
his line manager, his manager had joked that someone had
told him that Brooks was gay. His Manager also disclosed this
information to a colleague who was responsible for Human
Resources.

Rumours about Brook’s sexuality spread throughout the
workforce. In the following months, colleagues made
derogatory comments about homosexuality and also used
inappropriate body language. Brook’s felt that this behaviour
was directed at him. In addition, Brooks claimed that his
managers behaviour changed towards him.

At this time his Manager raised concerns about his work
performance and later demoted him from line leader to
assembler.

An altercation relating to Brooks’ sexuality took place between
Brooks and some of his colleagues which left him upset and
distressed. He subsequently went on sick leave.

At a meeting with his Manager and the HR Manager, Brooks
explained that he did not want to return to work and refused to
lodge a grievance since he was convinced it would only make
matters worse. He also raised a complaint about the HR
Manager disclosing confidential information about his
emergency contact person, who was male, to a colleague.

Brooks was dismissed and went on to bring tribunal claims for
direct discrimination and harassment under the Employment
Equality (Sexual Orientation) Regulations 2003 and for unfair
dismissal.

The tribunal found that Brooks had been subjected to a
continuous barrage of harassment, starting with his Manager’s
telephone call and culminating in the altercation with his
colleagues. The tribunal concluded that the conduct had the
purpose or the effect of violating Brooks’ dignity and/or of
creating an intimidating, hostile, degrading, humiliating or
offensive environment for him and stated that the employer
could not rely on the defence that it had taken such steps as
were reasonably practicable to prevent the harassment from
occurring on the basis that the Equal Opportunities statement
did not mention sexual orientation and none of the Company’s

employees had received training concerning equality
opportunities.
Consequently, the tribunal upheld Brook's harassment

complaint against his employer awarding him £15,727 for
unlawful discrimination and harassment, and £7,500 in
respect of the unfair dismissal.

REDUNDANCY DISMISSALS UNFAIR

A recent tribunal found that a redundancy dismissal may be
unfair if employers don’'t provide enough information on
alternative jobs.

In Fisher v Hoopoe Finance Ltd, Hoopoe had made Fisher
aware of a possible vacancy but failed to provide him with any
details relating to the salary associated with the position.

Fisher was on a £40,000 per annum package as Business
Development Manager and had been given the opportunity to
apply for a Sales Manager position. Fisher did not express his
interest in the job and was made redundant but shortly
afterwards the position was advertised and Fisher, seeing the
financial details were similar to those of his previous job, said
he would have applied for it had he known this.

The EAT decided that failing to provide the financial details of
the alternative jobs on offer would make the dismissal unfair,
unless those details were not available. But it also said the
employee’s failure to ask for the details could lead to reduced
compensation.

If you have any comments or feedback regarding this
bulletin or would like to highlight a specific topic you would
like covering in our next issue, please email the details to us.

If there are other individuals who you feel would benefit from
receiving this, and future, bulletins, please forward the
details to the email address below.

The information and any commentary on the law contained in this
bulletin are provided for information purposes only. Please feel

free to disseminate this bulletin to your colleagues. No
responsibility is assumed for its accuracy or for any
consequences of relying upon it. The information and

commentary does not and is not intended to amount to legal
advice and the writers do not intend that it should be so relied
upon.



