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GOVERNMENT’S EMPLOYMENT LA

On the 23rd November 2011, following the consultation on r
Cable announced the Government’s proposed employment law

The most significant of these was the increase in the qualifying
2 years - which will come into effect in 2012. Calling it "the r
decades", he also revealed a number of proposals that the Gove

e  ‘No fault dismissals’ for companies with less than 10
compensation without risk of a tribunal claim;

e  The introduction of "protected conversations" which
poor performance with workers without fear that they

e  The introduction of a requirement for all potential trib
chance to resolve matters through early conciliation;

e  The slimming down of existing dismissal procedures
warnings;

e  The introduction of a discretionary power for employme
that have been found to have breached employment rig
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e  The creation of a "standard text" for compromise agrei
the Employment Rights Act 1996 to allow compromise
without the need to list many separate causes of action;

e Introducing fees for tribunal claims.
He also launched a call for evidence into:

o Whether to cut the consultation redundancy period for 1
even 30 days;

e The effectiveness of the TUPE regulations and how they

While these proposals have been largely welcomed by employe:
that they are still under review and may never come to pass.

unlikely to come into effect before 2013.

The impact of increasing the qualifying period for unfair dis
coming up to a year’s service may be inclined to submit unfair
advantage of their current position. In addition, employers ma
as there is no qualifying period of service before employees can
at the recruitment stage. It is important that employers ensure

claims and seek advice.

If you have any questions about these reforms or the impact th
one of our consultants on 01942 727200.

YOUR CHRISTMAS QUESTIONS ANS

The Christmas season is upon us again bringing with it
arrangements etc. Below we try to answer some of the commo
that you gain all the benefit and none of the backlash.

Q. What issues should I be aware of when organising

A. As the festive season approaches, your staff will be eagerl
opportunity to let their hair down with their work colleague:
there needs to be some recognition of what behaviour will b

regardless of the circumstances.

Even though the party is probably held off site and outside n
be taking place during ‘the course of employment.” Whilst e
still representing the Company and are expected to act i
reputation into any disrepute either at the party or afterward:
rules will still apply at the Christmas party and should be
harassment.

You are advised to notify all employees prior to the event t
certain behaviour which will not be tolerated eg fighting, th
behaviour, harassment etc — and could lead to disciplina
should be reminded not to put themselves in compromi

complaints.
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You should consider the arrangements with regard to food
anyone whose religion prevents them from eating meat or

alcoholic options.

You should consider the implications of providing a free bar
be under age. You should encourage responsible drinking
Management to deal with any issues which look as if they are

You should consider the transport arrangements and if transj
the dangers of drinking and driving.

You should consider the timing of the event with regard to
minimum disruption to the running of the business.

Q. What should I do if someone fails to turn up for wor!

A. You could inform employees prior to the event that discipli
staff who fails to turn up or turns up late the day after the C
the absence/lateness is due to the over consumption of alco
in the usual way and if the reason for the absence/late
proceedings should be implemented.

Q. What should I do if a member of staff refuses to wor'

A. Tt will depend on what the employee’s contract says. If the
time off on Bank Holidays but refuses to attend work, it shou
provides for employees to take Bank Holidays as leave you s
Bank Holiday in return for a day in lieu.

Q. Are employees entitled to be paid extra for working

A. Again it depends on the terms of the contract of employmen
to receive a higher rate of pay for working on bank or publi
term entitling employees to be paid extra for working over C!
if they do so.

If the contract does specify that the employee will be pa
agreement should be honoured - otherwise, you might be liab
deductions from wages and/or constructive dismissal.

Q. How can I avoid the situation where too many emp
the Christmas period in order to use up their leave ern

A. It is an employee’s responsibility to ensure that they take all
should not prevent employees from being able to take the
process for booking and taking holiday entitlement is cle;
approved — and to avoid the above situation you should mo
your annual leave year ends on 31 December — you should
outstanding days they have and ensure that the leave is booke
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Q. How can I deal with competing holiday requests over

A. As the employer you are able to determine whether or not a 1
to accommodate leave requests where possible, subject to the no

which as indicated above should be clear and fair.

If you have competing requests, provided that all requests co
usually be granted on a "first come, first served" basis and d
holiday requests, make sure you consider the reason for the re
requests over others. This needs to be accurate in order to be

grounds.

INDEPENDENT ASSESSORS TO
WORK....

In our previous Employment Review we reported on a survey

the new ‘Fit Note’ system.

Now, in a recently published Government-commissioned Indep
that many GPs admit to signing people, who could have worl

occupational health training to conduct an in-depth assessment.

If the Government accepts the review’s recommendation that

assessors, GPs will no longer sign workers off on long term sick 1

Under the new proposals, fitness assessments would be carried
assessors who would provide a ‘realistic’ assessment of whethe

adjustments, or unfit to work.

According to the Department for Work and Pensions it is es
£60bn a year in benefits, unpaid taxes and medical bills and
address this costly problem including tax breaks for organi
conditions and a new job-brokering service to find work for peo

their condition.
ARE YOU PREPARED FOR AUTO-ENR

According to the CIPD the majority of organisations are not pr

pension requirements.

The incoming pension reforms mean that employers will hav
scheme. This requirement will be introduced in October 2012 for

employers (those with under 50 employees) until every workplac

Employers who do not have their own pension scheme in wi

sponsored National Employment Savings Trust (Nest).

Employers will have to contribute a minimum of 3 per cent of e
in. This 3 per cent requirement will also be phased in, with the

cent by 2017. Enrolled employees must contribute 4 per cent. Au
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Although the indications are that organisations are aware of th
only a minority know the details and timescales of these chan
organisations have worked out what the financial consequences

have not considered the impact the changes will have.

The Government is going to publish a detailed staging profile
updated.

CASE LAW UPDATE...

Once again we highlight recent case law decisions in or
identify the impact these decisions have on employers.

Fraser v Southwest London St George’s Mental Health
holiday leave in order to be paid for it.

Background:

The EU Working Time Directive provides for every worker to havi
leave. There were 2 cases which considered how the right to paid
v Revenue and Customs Commissioners and Schultz-H
those cases the European Court of Justice (ECJ) held that worker.
leave and have to be paid for it at their normal rate of remunera
whole of the relevant leave year —leaving individual member stat

leave during sickness absence, or, if they decided not to, to permit

A further case - Pereda v Madrid Movilidad SA - then consi
of scheduled annual leave and looking to take sick leave instea
should have the right, on his or her request, to take annual leave

leave year in which the leave was originally arranged.

Although providing some clarification on previously controvers
doubts as to whether the Working Time Regulations 1998 (WTR)

— in terms of the provisions that:

1) expressly provide that the basic annual leave ‘may only be
and

2) require an employee to formally request holiday leave befo

The case reported below returns to the inconsistencies between E:
employee absent on long-term sick leave should have requested
be entitled to receive payment in lieu of it at the end of employme

F injured her knee in an accident at work in November 2005. S
2007 when she was certified fit for a limited return to work. Sin

2006 the Trust resumed paying her but it did not prove possible t

The Trust ceased paying her again in March 2008 and dismissed
accrued in the final leave year, which began in April 2008, but
previous leave years. She brought a tribunal claim seeking paym:

two years.
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In light of the Stringer case, there was no dispute that she had
that in order to trigger the entitlement to be paid for the holidays,
It therefore held that she was in the same position as any other
paid annual leave. Furthermore, F had not shown any evide
sickness. F appealed.

EAT Decision:

F submitted that it did not matter that she had not formally ‘take
that she was entitled to it. She also argued in the alternative tha

inform her of her right to request holiday leave while absent on si

The President of the EAT considered the purpose behind the WT
annual leave to which they were entitled, in the interests of the

paid while taking annual leave, there would be an incentive to forg

However, the obligation to pay did not apply where annual leave
Kigass Aero Components Ltd v Brown - which had ruled
annual leave actually taken. Entitling employees to payment fo
have taken that holiday would be inconsistent with the purpose o

He went on to say that the tribunal had correctly concluded t
having given proper notice of her intention to take annual leave
it or lose it’, this meant that her failure in asserting her right to le

expired at the end of each leave year.

He also said that his conclusion was consistent with the Europe
that it was clear that an employee on sick leave may choose to ta

deferred until a later period.

He gave brief consideration to F’s alternative argument but con

his employees of their rights that arise as a matter of general law.
F’s appeal was accordingly dismissed.
Comment:

Although this decision provides a commonsense approach to
unlikely to be the end of the matter, as another EAT recently ¢

worker on long-term sick leave who does not request holiday, is e

Annual leave and long term sickness continues to be a thorny is
appropriate action they should take. Employees returning fro
holiday years could be eligible for paid leave far exceeding the ma
WTR.

If you need any assistance with the management and control of

our consultants on 01942 727200.
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HEALTH AND SAFETY...
Incident reporting changes now effe

Changes in the way employers have to report certain incids
effective from 12th September 2011.

From that date, only fatal and major injuries/incidents can be

All other work related injuries/incidents, which are included

Dangerous Occurrence) Regulations, have to be reported on-li
Seven forms are available on-line to report the following:

e Injuries

e  Dangerous Occurrences

e  (Cases of Disease

e  Injuries Offshore

e  Dangerous Occurrences Offshore
e Flammable Gas Incidents

e  Dangerous Gas Fittings

Waste firm in court over worker’s fa

A waste collection firm has appeared in court after poor safety
The Company was prosecuted by the HSE after the worker fell
that had become stuck on the roof of his collection vehicle.

He had been helping to empty a skip when the incident happe
reach the stuck waste and fell when the access fixings gave w.
left foot.

The HSE investigation found that the Company had allowed
vehicle, despite the bars not being designed for this purpose.
every year and although waste often became stuck while the c:
not have an acceptable health and safety procedure in place for

The Company admitted breaching Section 2(1) of the Health
safety of employees. They were fined £15,000 and ordered to p.

Speaking after the hearing, an HSE Inspector said: "The emp
fall. He could easily have suffered life-changing injuries as a r
metal bars on the front of the vehicle could be used as a ladd
used in this way and the Company should not have allowed
alternative way for stuck waste to be safely removed."

If you need any information or guidance on Health & Safety
consultants on 01942 727200.
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RIGHT TO REPLY...

If you have any comments or feedback regarding this newslette
see covered in our next issue, please e-mail the details to us.

you feel would benefit from receiving future newsletters, please

EML'’s consultants are on hand to assist you and provide a
effectively managing human resource or health and safety issue:
number below if you would like to discuss any specific problem

The information and any commentary on the law contained in
only. No responsibility is assumed for its accuracy or for any
commentary does not, and is not, intended to amount to legal

so relied upon.

follow us on
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