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AGENCY WORKERS REGULATIONS 2

The Agency Worker Regulations 2010 (AWR) implement the
adopted by the European Council in November 2008 and came
agreement that was reached earlier in the year between the UK
organisations lobbying the new coalition Government to con
October 2010 that they would not be amended and they will beco:

Yet according to a new survey carried out by the Recruitmen
employers are prepared for the impact the AWR could have.

Under the AWR rules, agency workers will have certain ri
organisation who is hiring them, as well as an entitlement to

comparable regular employees at the hiring organisation, after a
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Who is affected

Organisations will be affected according to the type of agency work
may have a straightforward supply of the same type of worker w]

supplied with a variety of workers, not all of whom will fall within

Types of ‘agency worker’ who fall within the scope of the Regula
services through an ‘umbrella company’ that employs the agen
services on a temporary basis via a ‘temporary work agency’ (as de

and direction of the organisation who is hiring them.

Falling outside the scope of the Regulations will be those wh
supervision and direction of the supplier rather than the hirer.
excluded, will fall outside the scope of the Regulations, unless,
provider supervises and directs the worker.

It is important that organisations act now to consider the types of

so that they can understand and be prepared for the impact that the
Equal Treatment

Following the completion of 12 weeks’ continuous employment by
will be entitled to equal treatment as if he or she was engaged direct
« pay (including overtime, shift allowance, bon
« hours of work (including rest breaks)
« night work

« annual leave

In addition, under the Regulations pregnant agency workers will b
appointments after the 12-week qualifying period and hiring orga
for pregnant agency workers.

There are some benefits that the regularly employed comparator

worker is excluded from receiving. These include:

« occupational sick pay

- company pension schemes

« share options schemes

« loans

« expenses

« health/life insurance

« financial participation schemes

« family-leave related pay above the statutory mi
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Organisations who operate flexible benefits schemes may need to revi

It should be noted that although the Regulations only confer entitle:
weeks in the same role with the same hirer, some breaks during
qualifying period, provided the break is for one of a series of speci
sickness (for up to 28 weeks), any statutory or contractual entitlemen

The Regulations contain a complex set of provisions designed to
supplying companies to construct assignments in such a way as to
breaching these provisions could be liable for a penalty of up to £5,0
of the breach of the equal treatment rule.

While the Regulations extend the rights of agency workers, they do
hiring company. Only if an agency worker can establish that he or sh

have the right to claim unfair dismissal, statutory notice or statutory r
Definition of Comparator

In determining what equal terms he or she is entitled to, an agency wi
an employee or worker employed directly by the hiring organisation.
be doing exactly the same job as the agency worker. Someone unde:

will be deemed to be a sufficient comparator.
‘Day one’ rights

In addition to the equal treatment which agency workers are entitled

will also be entitled to certain rights from day one of an assignment

- the same access to collective facilities as equivalent regular
facilities, car-parking, transport services etc
« the same opportunity to apply for relevant vacant posts wi
organisation is undergoing an internal reorganisation of it:
« the right not to be subjected to a detriment by the hiring ¢
having asserted or being likely to assert) their rights under

Liability

Agency workers will be able to bring claims of breach of the Regulati

have to be submitted within three months of the alleged breach.

Whether or not the agency, hiring company or another party will be 1
the nature of the alleged breach. It will be the hirer that is solely liab
one rights’. In the case of post-qualification-period breaches the te
although they will have a defence if they can demonstrate that th
information required to comply with their obligations from the hiri

information, that they have acted reasonably in setting the agency wo:
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If a claim succeeds, the employment tribunal can award compensati
worker and the tribunal's assessment of what is just and equitable.

pay. Both agencies and hiring companies could be liable for substantial

Key points
« Agency workers will be entitled to equal treatment

» Equal treatment rights cover pay, hours of work, n

« Agency workers will be entitled to certain rights fr:

« Hiring Companies and agencies will be responsibl

rights to the extent that they caused the failure

« The Regulations contain anti avoidance provisions

agencies to get round the 12 week the qualifying p:

Preparation for implementation of Regul

The AWR will give agency workers unprecedented new rights and bo
will have to be proactive in terms of how they will share informatio:
companies well in advance of the implementation of the AWR, organis
breaching any of the Regulations and deal with any pay issues which m:
view pay grade scales and structured bonus schemes based on length o

by agency workers.

If you require further guidance in relation to how these Re;
please contact one of our consultants on 01942 727200.

ADDITIONAL PATERNITY LEAVE Q&A...

The changes which were introduced in April 2011 giving extra paterni

confusion. Below we provide some answers to the commonest question:
Q. What exactly is the father’s or partner’s entitlement in relation to Ads

A.The entitlement is a stand-alone right to between two and 26 wee
taken at any time between 20 and 52 weeks after the baby is born.
amount of APL is related to how much leave the mother has taken,
weeks before the baby was born, and took her full 52 week entitleme
baby’s first birthday and the father/partner could take APL during

maternity leave left when she returns to work for the father to be enti
Q.What rights do employees who take APL have?

A.The rights of fathers and partners who take APL are similar to th
include maintaining the same terms and conditions of employmen
detrimental treatment or unfair dismissal as a result of taking APL,
return to the same job or if not reasonably practicable to a job with

right to be offered a suitable alternative vacancy if the job is redunda

© Employee Management Ltd 2010

Suite 8, Stone Cross Place, Stone Cross Lane North, Lowton, Warrington WA3 2SH

Tel: +44 (0)1942 727 200 Fax: +44 (0)1942 727 225

email: eml@employeemanagement.co.uk www.employeemanagement.co.uk Issue 2 2011 Page 4



Q.Could there be a gap between the mother returning and the father/p

A .Yes. Maternity Leave and APL do not have to run back to back. For
before returning to work there would have to be a gap before the fa
after the birth of the baby.

Q. What is the entitlement to Additional Statutory Paternity Pay?

A Fathers and partners are entitled to the balance of the 39 weeks S
For example if the mother returned after 26 weeks and the father/p:
the first 13 weeks he/she would be entitled to Additional Statutory P:
mother returning and the father/partner starting APL this could res

Q.What if the mother was not eligible for SMP but was in receipt of Sta

A.The father/partner is still entitled to ASPP for the balance of the peri

Q.If we provide enhanced maternity payments for women on matern

same?

There is still some uncertainty regarding this. As both men and wom
discrimination to pay paternity pay at a lower rate than maternity pa;
leave are in a unique position worthy of special protection in law. But
the enhanced scheme. You may choose either to enhance paternity pa

to pay only the statutory rate until such time as some clarity is establis!

Q.Can we require confirmation from the mother’s employer that she h:

A.You have the right to request the father/partner to provide a cop
address of the mother’s employer. Failure to provide this informati
losing entitlement to APL and ASPP. According to the Regulations
provide any information to the father or partner’s employer.

Q.What happens where the mother takes sick leave or a period of holi

A.The Regulations state that the mother is treated as having returned
ended suggesting that if she commenced a period of annual or sick
classed as ‘returning to work’ for the purposes of the APL Regulatio:
work’ remains unclear, however with some guidance suggesting th:

after the maternity leave but during the mother's statutory materni
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NEXT STEPS IN REVIEW OF EMPLOYM
GOVERNMENT...

Last month the Government announced the latest areas of emplo;

year.

These were:
« collective redundancy consultation periods
« the Transfer of Undertakings (Protection of Emplo

« discrimination compensation awards

Employers' complaints which the Government has said it will exami

« high awards in relation to compensation for discri
weak, speculative or vexatious claims

« the current requirement of 9o days’ collective con:
hinders an organisation’s ability to reorganise and r
« in terms of TUPE Regulations there is criticism th

and are overly bureaucratic
So far in its review of employment law the Government has:

« consulted on reforming the employment tribunal s
for an unfair dismissal claim
« commissioned an independent review into managin

« launched a review of the compliance and enforceme

The Government has said that if there is a case for reform, legislati

change.

The Government also plans to consult on extending the right to req
new system of shared parental leave from 2015.

CASE LAW UPDATE...

Once again we highlight recent case law decisions in o

identify the impact these decisions have on employers.

Chang-Tave V Haydon School and ano

hearing on medical grounds
Background:

C-T was employed as a support analyst in the school’s ICT departme
had suffered racial abuse and harassment. As a result of making s:
order to support his grievance, he was subjected to disciplinary pr
gross misconduct in June 2008.

© Employee Management Ltd 2010

Suite 8, Stone Cross Place, Stone Cross Lane North, Lowton, Warrington WA3 2SH

Tel: +44 (0)1942 727 200 Fax: +44 (0)1942 727 225

email: eml@employeemanagement.co.uk www.employeemanagement.co.uk Issue 2 2011 Page 6



C-T presented a number of claims to the employment tribunal, includi
case management discussion was held in order to give directions for
scheduling various interim matters, the judge listed a full merits heari
statement by the specified date and the deadline was twice extend:
statement on 3 September, just within the extended deadline.

In the meantime, C-T had applied to the tribunal to have the hearing
diagnosed with major depressive disorders and he felt unwell. He pr
team’s doctors which stated that C-T was psychologically in a very vul
attend the hearing. The tribunal requested further information from the
care for depression and anxiety and that his condition deteriorated signi

The employment judge refused C-T’s application to postpone the heari
for a year and related to allegations going back several years before
actually state that C-T was unfit to attend the hearing, and nor did it gi
at some future date.

Decision:

C-T was represented at the merits hearing but did not attend in person.
was refused on the basis that in addition to the Tribunal’s earlier co:
recently written cogent letters and had produced a detailed, lucid
Tribunal’s opinion, capable of attending to his affairs.

The tribunal went on to consider the school’s application for C-T’s cl
conduct of the proceedings had been ‘scandalous, unreasonable or

unreasonably in this regard C-T’s claim was struck out for non-complian
C-T appealed to the EAT against both the strike-out and the tribunal’s re

EAT:

The EAT referred to the Court of Appeal’s decision in Teinaz v Lon
judgment in relation to a litigant whose presence is needed for the fa
through no fault of his or her own, must usually be granted an adjo
tribunal or the other parties.

If there is medical evidence that a litigant is unfit to attend but the
discretion to give directions to enable such doubts to be resolved. Tur
EAT noted that C-T had been diagnosed with a severe depressive disor
for about a year, and because of which his doctor had advised him no
fairness required that an adjournment should have been granted. F
tribunal had taken into account irrelevant factors — namely, the cogen
witness statement — as these factors did not bear on the uncontradi
Accordingly, the EAT held that the tribunal was wrong in law to refuse C

Moving on to the tribunal’s decision to strike out C-T’s claim, the EA
Blockbuster Entertainment Ltd v James where it was said that, when
necessary to determine whether the party responding to such an ap

deliberate and persistent disregard of required procedural steps and/or
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If so, the second question is whether a fair trial is still possible.

Applying this principle to the instant case, the EAT noted that when C-
2009, he had done so in compliance with a tribunal order — to whic!
extended the deadline for submission to 4 September. Accordingly, C-T
date. As to whether a fair trial was still possible, the tribunal had not
fair hearing would have been possible had C-T attended on 7 Septemb
should have been granted on medical grounds, the EAT concluded tha
caused by the late service of C-T’s witness statement would have evapor:
the EAT allowed the appeal, set aside the strike-out order and direc
hearing before a fresh tribunal.

Comment:

There is no hard-and-fast rule that where a party is unfit to attend
adjourned. Previous case law has determined that this will usually be s
and the claimant’s presence is necessary for a fair trial of the issues to t

One instance in which the claimant’s presence was not thought ne:
Hammersmith and Fulham and ors. The basis for refusing the adj
availability on account of illness, was that some of the allegations were
not be relisted for over a year; and the continuing delay was causing
respondent’s workplace. Moreover, the claimant’s advisers were familia
and conducted the hearing without her. The Court of Appeal declined t
interests of justice required the adjournment to be refused, commenti
have been put before the tribunal in place of her oral testimony and if

hear her in person, an adjournment could have been granted for that pu

Although this case refers to attendance at a Tribunal Hearing, the sa
employees who are signed off sick to attend internal disciplinary or grie

If you are experiencing problems with employees declinin

grounds, please contact one of our consultants on 01942 7272

Hays V Ions- Former employee ordered by the High Co
up on his personal page of the social networking site LinkedIn

Although this is not a case which was brought before an Employment T

employers who want to have some control over their employees’ activitie
Background:

Mr I was a consultant working for Hays Specialist Recruitment oper:
allegedly used his LinkedIn network to approach clients for his own ri

which he set up three weeks before resigning from Hays.

LinkedIn describes itself as ‘an online knowledge network for professi
has 23m users worldwide. It is particularly popular with recruiters wi
told the court that Hays encouraged his use of the site and argued that
to join his network they ceased to be confidential as they could be conta
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Decision:

Mr I was ordered to disclose his LinkedIn business contacts request
LinkedIn account from the Company’s computer network.
He was also ordered to disclose all documents, including invoices

LinkedIn contacts and any business obtained from them.
Comment:

This decision highlights the problems which businesses face when t
websites for work but then claim that the contacts remain confide:
Whereas an email/internet policy used to contain simple instructio
the advances in social networking sites, and technology generally b
need to be much more than that.

If you need any assistance with the formation or update

Policy please contact one of our consultants on 01942 72720

HEALTH AND SAFETY...

Changes in reporting of injuries and inc

From 12 September 2011, the reporting to the HSE of work related i
of Injuries, Diseases and Dangerous Occurrence Regulations 1995)

will move to an on line system making the reporting process quicker a

However, because it is acknowledged that people reporting a tra
notification to the HSE of fatal and major incidents will still take plac

The reporting of all other incidents will have to be submitted on the

reporting forms will be:

« F2508 Report of an injury
« F2508 Report of a Dangerous Occurre
» F2508A Report of a Case of Disease
» OIR9B Report of an Injury Offshore
» OIR9B Report of a Dangerous Occurre
» F2508G1 Report of a Flammable Gas I
« F2508G2 Report of a Dangerous Gas Fi

The revised online reporting forms have been designed to be intera

completed.

The HSE has also announced that in a move to improve efficiency fu
telephone service, which currently provides a basic information servic

Tragic incident serves as a warning to those who complain a

The recent explosion at the Chevron oil refinery in Pembrokeshire, wi

is a painful reminder of how dangerous some workplaces can be.
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The fatal blast happened as a storage tank was being taken out of s
launched their own internal inquiry alongside a Health & Safety
cause of the accident is likely to be a lengthy process.

It has been acknowledged that the Company offered a safety con:
may be that this was a rare accident that no one could have prevent

should act as a warning to those who complain that health and safe

Employers have a duty to safeguard employees doing their jobs
ensure that the relaxing of H&S rules - as suggested by Lord Y

allowing attitudes to become lax thus reducing the effectiveness of

Progress has been made on workplace safety over the past decade
show that the figure is 17% lower than the average over the last 5
consistently one of the lowest in Europe. Yet there were still 171 de:

more work to be done. Pressure from the new corporate manslaugh

If you have any Health and Safety queries or require a
please contact one of our H&S consultants on 01942 7272

RECRUITMENT...
Top tips for interviewers

As unemployment rises, so do job applications. It is estimate
applications to every advertised job, and in turn the task of selectin
hope that these tips will assist you in making the right choice for yo

Prepare:

Write down the essential knowledge, skills and attributes the per:
what they must have to be able to do the job, what behaviours are
if you don’t know what you are looking for, you're unlikely to find i
the applicant’s CV or Application Form with you to the interview.

The Environment:

It is important that the interview is conducted in an environment
visit to your premises and first impressions count for a lot. If

applicants’ first impressions of a business can count for a lot at the

« Look after interviewees while they wait

« Ensure privacy with no interruptions

« Arrange the seating in an informal relaxed wa:
the interviewee - sit around a coffee table or m

« If the interview is taking place in your office, cl
interview, so it shows you've prepared and are

« Put interviewees at ease - it's stressful for the

© Employee Management Ltd 2010

Suite 8, Stone Cross Place, Stone Cross Lane North, Lowton, Warrington WA3 2SH

Tel: +44 (0)1942 727 200 Fax: +44 (0)1942 727 225

email: eml@employeemanagement.co.uk www.employeemanagement.co.uk Issue 2 2011 Page 10



Experience:

If you decide that your ideal applicant needs to have certain exp
experiences. Look at the individual’s quality and understanding
innate. Over time people can become complacent particular

individual can be a breath of fresh air to a business.
Pre-prepared questions:

You should determine in advance the questions you intend t
scenario, competency and motivation to establish if the applica

Grade each answer out of five at the end of the interview

Remember if you don’t know why you are asking the question, dx

Keep it simple:
« Only ask one question at a time
« Don’t use ten words when you ca
« Start questions with ‘how’ or ‘wha
« Listen and note the reply

When asking competency based questions, you want to know
questions in the past tense eg ‘How did you’ or ‘What did you’. I
an example of how they actually behaved ...but how they would

"We?”:

Most work is done with teams or with other members of a b

applicant’s contribution was — if in doubt ask them!
Listen and show you are listening:

It sounds obvious but too often interviewers are busy thinking
probing the answer to the current question. Show that you are
noises etc) but don’t give effusive praise — otherwise they will th

The 80/20 Rule:

The applicant should be doing most of the talking - otherwis

suitability. Leave long explanations about the business until late
Silence:

Don'’t rush in if the candidate doesn’t immediately answer yo

understand it, they will ask you to explain further.

© Employee Management Ltd 2010

Suite 8, Stone Cross Place, Stone Cross Lane North, Lowton, Warrington WA3 2SH

Tel: +44 (0)1942 727 200 Fax: +44 (0)1942 727 225

email: eml@employeemanagement.co.uk www.employeemanagement.co.uk Issue 2 2011 Page 11



Interviewees Questions:

Give interviewees opportunities to ask their own questions.
revealing. They also help good candidates to demonstrate their wi

questions or for whatever reason a person has not had the chance
Evaluation:

Assess the applicant against the essential knowledge, skills, experi
on their answers to each of your questions. Use a rating scale

weaker applicants.

Decision time:

When choosing between candidates, bear in mind that is often
behaviour and attitudes. You might also want to consider broad:

other roles in the business or positive action.

Remember — interviewing is actually a skill, the more

competent you will become.

RIGHT TO REPLY...

If you have any comments or feedback regarding this newsletter
see covered in our next issue, please e-mail the details to us. If

you feel would benefit from receiving future newsletters, please fo

EML’s consultants are on hand to assist you and provide a ta
effectively managing human resource or health and safety issues.
number below if you would like to discuss any specific problem or

The information and any commentary on the law contained
purposes only. No responsibility is assumed for its accuracy
information and commentary does not, and is not, intended to a
that it should be so relied upon.

Linkedf). £ bar
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